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1. Introduction 


For almost ten years now, the Government of Yukon has been working 
with the Council for Yukon Indians and the federal government toward a 
-gettlement of the Yukon Indian peoples' aboriginal claim in Yukon. Over thirty 
agreements in principle have been signed to date with the full support of the 


Government of Yukon. 


The agreements in principle signed so far are based on what might be 
described as a "one-govermment system". Under the wot utatint:; Yukon Indian 
people will be exchanging their aboriginal claims in Yukon for specific, 
legislatively defined rights. Settlement rights will include not only 
specific areas of land, wildlife benefits, and monetary compensation, but also 
certain governmental guarantees. These guarantees will be designed not only 
to help protect Yukon Indian culture and internal settlement interests, but 
to enable Yukon Indian people to play a strong role throughout Yukon as a 


whole. 


Refare* considering the one-government system in more detail, it is 
“ | : 
useful to look first at an alternative possibility - a Yukon land claims 


settlement based-on the Indian Act reserve system. a 


- : 2. The Reserve Alternative 


The reserve system would involve Indian reserves set aside for 


- 81 stered Indians, and various benefits and restrictions tied primarily to 
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the Indian Act. This system might appear to have a number of advantages. 

It is well established in southern Canada. Arguably, it would be 
administratively convenient for the federal government simply to create more 
reserves in Yukon, and ensure that existing Indian Act provisions are fully 
applied. It might also be argued that the reserve system could give its 
occupants considerable independence from the communities and local and regional 
govermments around them, if not from the federal government. 

Moreover, the Indian Act's obstacles to surrender of reserves might be seen 


as a means of protection against alientation of settlement lands. 


On the other hand, the reserve system could bring with it numerous 
potential disadvantages. First, a settlement based on the reserve system 
would be a settlement for status Indians only. Because of the precedent it 
would create for southern Canada, it would be virtually impossible for the 
federal government to extend the Indian Act reserve system or any similar 
system to the over three thousand non-status Indian people who live in Yukon. 
Indeed, in view of the federal government's position on non-status aboriginal 
land claims in southern Canada, Yukon non-status Indians could be placed in 
a precarious position. Possibly the most that could be hoped for would be 
two separate settlements, one for Yukon status Indians and one for Yukon non- 
status Indians. Settlements distinguishing between status and non-status 
rights would be divisive for Yukon Indian people. Most status and non-status 
Indians in Yukon live in the same communities. They have a canmon claim. 
Since the beginning of the negotiations, they have been represented by a 


cammon organization, the Council for Yukon Indians. 


Second, a reserve-type settlement could generate serious jurisdictional 
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and administrative problems in Yukon. Reserves would likely constitute "lands 
reserved for Indians" pursuant to section 91(24) of the Constitution Act, 
1867. .Yukoners would inherit all the jurisdictional uncertainties flowing 
fran the unpredictable legal interface between federal laws relating to 
reserves and other laws of general application. In many cases, reserves 
would create artificial boundaries. They could result in costly duplication 
of basic services or in large scale population upheavals. In Yukon today, 
most Indians and non-status Indians live in the same general carmunities, and 


share ‘the same basic facilities. 


With a reserve system, the federal government would be hardpressed 
to diverge substantially from the relatively small oe ries of land granted 
under the treaties. The Canadian land cession treaties provided no more than 
0.25 square miles of reserve land per Indian person. Even the James Bay 
Settlement of 1975, which created reserve-type lands for the James Bay Cree, 
gave the Cree only .348 square miles of reserve-type land per beneficiary. 
Substantially larger reserve land quantums could not be granted in Yukon 
without creating feelings of injustice and calls for parity among reserve 


occupants elsewhere in Canada. 


Even the apparent advantages of a reserve-based settlement are 
problematic. The reserve system has been subject apes acerca criticism 
in southern Canada, often by Indian people themselves. More important, Yukon 
conditions are significantly different fram those in much of southern Canada. 
For example, relatively few Yukon Indian people live on reserves. Most live 
in the same general cammmities as non-Indian Yukoners and share basic 
facilities such as roads and schools. Although reserve-based governmental 


structures might offer same independence fram surrounding regions, they could 
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deprive their occupants of the advantages of surrounding facilities. Parallel 
facilities for reserve and non-reserve sectors of the same cammunity could 
lead to higher total costs and poorer facilities for each part of the 
community. Although reserve surrender restrictions inhibit alienation of land, 


they do so at a considerable cost in rigidity and in loss of control over the 


- land by Indian people themselves. 


Finally, the reserve alternative would do little to improve cammni- 
cation and understanding between Indian and non-Indian Yukoners. On-reserve 
beneficiaries would be part of inward-looking enclaves governed by Ottawa. 
They would have little formal contact with surrounding local and regional 
governments. -Off-reserve beneficiaries could be caught in a kind of no-man's 


land between two levels of government, with little special help from either. 


3. Main Features of the One-Government System 


What are some of the main features of the one-government system? 


The one-government system is a system of territorial and local govern- 
ment which will afford all Yukoners - Indian and non-Indian alike - the 
Opportunity to play a meaningful role in controlling those Yukon matters which 
concern them the most. Applied to a Yukon Indian land claims settlement, the 
one-government system is one which does not stop at providing uniquely 
Indian protections. It contains guarantees designed to provide Yukon Indian 
people a means of participating actively in Government of Yukon, throughout 
Yukon as a whole. The thrust, then, is not only internal, but outward as well. 


The assumption behind this approach is that in Yukon a land claims settlement 
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negotiated in a vacuum will not work. As noted above, in most parts of Yukon 
Indian and non-Indian people live in the same general canmunities and share 
the same basic public facilities. It has been felt that a settlement which 
attempts to draw boundary lines between neighbourhoods and roads and water 
reservoirs will accamplish little but waste and friction. On the other hand, 
“a settlement which both protects the unique aspects of Yukon Indian life and 
strengthens the role of Yukon Indian people in Yukon as a whole will work 


to the advantage of all concerned.. 


It is central to the one-govermment system negotiated thus far that 
a Yukon land claims settlement should, as far as possible, provide equal bene- 
fits and protections for status and non-status Indians. _As noted earlier, 
Yukon status and non-status Indians share a cammon aboriginal claim to Yukon, 
share mary of the same Yukon communities, and have negotiated their claim as 
a unit. There should be no levels of settlement priority, no distinctions 
between first, second or other class beneficiaries. For the reasons given 
earlier, this parity of treatment is much easier to achieve under a one-govern- 


ment system than under any form of reserve system. 


The one-govermment system's approach to governmental guarantees is 
not primarily geographically oriented toward enclaves. It is functional. 
Settlement guarantees have been related to the nature of the interest in 
question. Matters of exclusive concern to beneficiaries have received a 
different: treatment fram matters of concern to all. Still another approach 
has been taken to matters of both ‘cammon concern and special Indian interest. 
At a more general level, there has been an awareness of the need to balance 


special settlement guarantees againsts third party interests, and against 
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and beneficiaries could be treated as a matter of exclusive Indian interest. 
Subject to special beneficiary safeguards, settlement lands would be owned 

by the Yukon Indian people, not reserved or held in trust for them. Most of 
the controls on the alienation of these lands would be imposed not externally, 
but by the Indian people themselves. In addition, virtually all internal 
settlement matters - from eligibility to beneficiary housing and wildlife 
benefits to band and other structures to investment of discretionary funds 


- would be matters of exclusive Indian interest, under exclusive Indian control. 


At the ptheriend. oF the spectrum are matters of cammon concern to all 
Yukoners, such as roads and sewer systems. The emphasis here would be not 
on separate Indian ‘structures but on extensive programs to upgrade facilities 
serving Yukon Indian people to ensure that these are as effective and of as 
high a calibre as those for all Yukon residents. In a one-government system, 
no cultural, ethnic or similar group of people should have basic public facili- 
ties which are any lower in standards than any other resident. Inequalities 


of this kind are unfair and unacceptable. 


Lying between the categories above are areas of cammon concern in which 
Yukon Indian people have a special interest. Example of these areas in the 
agreements in principle made public to date are wildlife and land use manage- 
ment. Other areas of this kind might include aspects of education and local 
government, administration -of justice, social programs and health. In areas 
like these, exclusive Indian control could cause problems of duplication, cost, 
and interference with responsible government. On the other hand, something 
more may be required here than merely ensuring fully equal standards. Special 


guarantees may be required to help facilitate active Indian involvement in 
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these areas. A mechanism which has been adopted in the case of wildlife and 
land use mangement, and could be adopted in some of the other areas referred 
to above, is that of guaranteed Indian participation on advisory boards to 
government. This guaranteed participation would ensure an Indian voice that 
could not be lightly disregarded. On the other hand, the advisory nature 

of the boards would ensure that the ultimate ee ay for a given 
decision rested in the hands of elected, accountable politicians. Because 
these guarantees would operate at the administrative level, there would be 
no interference with the one-person-one-vote principle, or with the concept 
of universal, equal adult suffrage throughout a given geographical area. 
Moreover, in same cases the guarantees may no longer be necessary after a giv 
period of operation to achieve their objectives. ~Indeed, if the one-govermme 
system succeeds, Yukon Indian people will and Broad have an active role in 


controlling it. 


5. Benefits and Burdens 


In the Yukon context, the one-government system has several decided 


advantages. 


First, the one-government system offers Yukon Indian people the basi: 
for an active role in all Yukon and its government, not just a collection of 


scattered enclaves throughout the territory. 


Second, the one-government system recognizes the importance of Yukon 
non-status Indians as well as Yukon status Indians, and the aboriginal claim 


of both groups. It ensures that there will be one settlement with equal tre 


ment for status and non-status beneficiaries. 
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Third, the one-government system contains safequards designed to 
protect the special and exclusive. interests of Yukon Indian people, without 


detracting fram their ability to benefit from cammon public facilities. 


Fourth, the one-government system recognizes the importance of land 
‘to Yukon Indian people by freeing governments from the reserve precedents of 
the treaties, permitting larger land quantums than possible under the treaties 


or under settlements using the reserve concept. 


Fifth, the one-government system recognizes the interdependent nature 
of Yukon life by respecting third party and public interests, and by making 
it in the interest of beneficiaries and non-benef iciaries to work together 


for the good of Yukon as a whole. 


On the other side of the ledger, the one-govermment system will not 
be achieved without costs. Many of the heaviest burdens of all will fall on 


Government of Yukon and individual Yukoners, particularly non-beneficiaries. 


The Goverrment of Yukon will be subjecting itself to a substantial 
number of restrictions and expenditures to implement settlement requirements. 
These could slow and camplicate the territorial and mmicipal government pro- 
cesses, and add considerably to their costs. They will have constitutional 
effect in relation to Yukon legislation. Similarly, although most land in 
Yukon is currently owned by the federal government, the large areas of settle- 
ment land contemplated under: the one-government system are areas that would 
otherwise belong to Government of Yukon when Yukon ultimately becames a 


province. They will no longer be available for public purposes. 
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Individual non-beneficiary Yukoners would be See for a one-govern- 
ment settlement in terms of restricted opportunities. Settlement lands will 
no longer be available for public access:.or for potential ownership by non- 
beneficiaries, except on terms prescribed by the settlement or beneficiaries. 
Special guarantees enhancing beneficiaries' opportunities for participation 


in government will not be available to non-beneficiaries. 


The costs of a one-governmment settlement, both to Government of Yukon 
and individual Yukoners, particularly non-beneficiaries, will be substantial. 
Nevertheless, in light of the many advantages of this kind of settlement, 
these costs would seem worth incurring, provided that the following require- 


ments are met. 


6. Requirements for Successful Operation 


To work, a one-govermment system requires the cooperation and support 
of all Yukoners. This cooperation and support will be forthcoming if the 
settlement is perceived as effective and fair, and if the settlement benefits 


are perceived to outweigh the burdens, for Government of Yukon and Yukoners 


as a whole. 


First, settlement guarantees must not only be effective; the Govermment 
of Yukon must have sufficient power and responsibilities in Yukon matters to 
be worth participating in. Further constitutional development toward greater 
Yukon self-govermment is vital to the successful operation of the one-govern- 


ment system. 
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Second, the benefits of the one-government system must outweigh the 
burdens assumed by Government of Yukon. In the negotiations, care must con- 
tinue to be taken to ensure that special guarantees do not became too numerous 
too extensive, or interfere with the operation of responsible government. 
Government of Yukon must be assured of adequate financial resources to cope 
with increased settlement costs. Public land needs, laws of general applic- 


ation, and future Yukon constitutional progress, must be safeguarded. 


Finally, the settlement must be perceived as fair by all Yukoners. 
In the interests of security, it should provide adequate protections to exist- 
ing third party rights. For the sake of certainty, it should constitute a 
final, effective, and comprehensive settlement of aboriginal claims, and shoulc 
be accompanied by a fair and workable federal approach to non-resident aborig- 
inal claims affecting Yukon, including the COPE claim. Finally, in the 
interests of balance and justice throughout the territory, it should be accon- 
panied by a federal program making Yukon lands available for purchase by all 
Yukoners, and transferring the control, ultimately, of all surface lands in 
the territory to the “one-government” representing all Yukoners: the Government 


of Yukon. 


vee COnc lLusion 


The Yukon reality is that a land claims settlement cannot be concluded 
in a vacuum. A reserve-type alternative will not work in Yukon. A 
one-government system is suited to Yukon conditions. It can work. It will 


work, with the support of Yukoners. 


The Government of Yukon will give this support, and believes that all 
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Yukoners will give this support, provided only that the federal government 
offers same minimal assurances which are vital to the fair and effective 


Operation of a one-government settlement. 


Yukoners need an assurance that Yukon's constitutional development, 
. including the eventual transfer of all surface land to Yukon control, will 
be continued, to make the Government of Yukon a government worth participating 


in. Yukoners need an assurance of federal financial support for the settlement 


ent policy will address non-resident 










eed an assurance, too, that the settle- 


jram making Yukon lands available for 


of Yukon, in any fair and reasonable 

cy, the above requirements would go with- 
the federal government had the Oppor— 
so little. Whether it will, will deter- 


| claims settlement and the one-govern- 
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